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Lectures’ and seminars’ content

- The main features of the EU foreign trade policy

- The EU foreign investment policy

- The EU digital single market: an introductory overview

- Which consequences of the current global health crisis on the EU 

trade policy?

- Web-sources and materials on EU trade policy





Bretton Woods Institutions (1944)

 International Monetary Fund

 World Bank

 ITO (International Trade Organization) → GATT 

(General Agreement on Tariffs and Trade -

1947) → WTO (1995)



The WTO in brief

 LOCATION: Geneva, Switzerland

 ESTABLISHED: 1 January 1995

 CREATED BY: Uruguay Round negotiations (1986-94)

 MEMBERSHIP: 164 members representing 98% of world 
trade

 FUNCTIONS:

 Administering WTO trade agreements

 Forum for trade negotiations

 Handling trade disputes

 Monitoring trade policies

 Technical assistance and training for developing 
economies

 Cooperation with other international organizations

https://www.wto.org

https://www.wto.org/


WTO: historical development
 Strong objections by US and UK to ITO at Bretton Woods

 Conclusion of  the General Agreement on Tariffs and 

Trade (GATT) in 1947

 From 1948 to 1994, the GATT provided the rules for much of 

world trade and presided over periods that saw some of 

the highest growth rates in international commerce. It 

seemed well-established but throughout those 47 years, it 

was a provisional agreement and organization.

 The WTO’s creation on 1 January 1995 marked the biggest 

reform of international trade since the end of the Second 

World War. Whereas the GATT mainly dealt with trade in 

goods, the WTO and its agreements also cover trade in 

services and intellectual property. The birth of the WTO 

also created new procedures for the settlement of 

disputes.



WTO Agreements

Goods Services
Intellectual 

property

Disputes

GATT GATS TRIPS

DISPUTE SETTLEMENT UNDERSTANDING 

(DSU)

Market access 

commitments

Countries’ 

schedules of 

commitments

Countries’ 

schedules of 

commitments

AGREEMENT ESTABLISHING WTO

Basic principles

Umbrella



Organisational structure of the WTO (1)

 Ministerial Conference- Composition:-ministerial representatives.

 General Council- Composition:- governmental representatives. 

 specific duties assigned to it by the WTO agreements

 Meets as the Dispute Settlement Body

 Councils for Trade in Goods (oversees GATT), Trade in Services (oversees 
GATS) and TRIPS which report to and assist the General Council.

 Committees on special subjects (e.g. environment; development)



Organisational structure of the WTO (2)
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The WTO: main normative principles

1) Non-discrimination → national treatment (after entering in a country, 

imported and locally-produced goods - as well as services, trademarks, 

copyrights and patents - must be treated equally)

2) Abolition of quantitative restrictions

3) Transparency



Dispute settlement in the WTO 

 It is regulated by the DSU (Understanding on rules and procedures governing the 
settlement of disputes)

 DSB supervises its application

 Compulsory jurisdiction 

 Members obliged to bring disputes under the Covered Agreements to WTO dispute 
settlement

 Exclusive jurisdiction

 No other fora



Dispute Settlement in the WTO:

Relationship of players
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Dispute Settlement in the WTO:

Main Procedures
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EU and the WTO (1)

 The WTO's highest decision-making body is the Ministerial 
Conference. The EU Trade Commissioner represents the EU in 
this forum.

 The European Commission also represents the EU in

 the General Council of the WTO; and the

 subsidiary WTO bodies

 The 27 member States of the EU are also WTO members in 
their own right. The European Commission speaks for all EU 
member States at almost all WTO meetings.

 The Commission regularly informs the European Parliament's 
International Trade Committee (INTA) of WTO issues.

 When an agreement is negotiated at the WTO, the Commission 
needs the formal authorisation of the Council and European 
Parliament to then sign the agreement on behalf of the EU.

 Permanent Mission of the European Union to the World Trade 
Organization (WTO)

 https://eeas.europa.eu/delegations/world-trade-organization-
wto_en

https://eeas.europa.eu/delegations/world-trade-organization-wto_en


EU and the WTO (2)

 https://www.wto.org/english/thewto_e/countries_e/european_communities_e.htm

https://www.wto.org/english/thewto_e/countries_e/european_communities_e.htm


New open and sustainable EU trade strategy (1)

 On 18 February 2021, the European 

Commission set out its new trade strategy for 

the coming years

 Reflecting the concept of ‘Open Strategic 

Autonomy’, it builds on the EU’s openness to 

contribute to the economic recovery by 

supporting the green and digital 

transformations

 “Open strategic autonomy […] reflects the EU’s 

fundamental belief that addressing today’s 

challenges requires more rather than less global 

cooperation.”

 The strategy includes a renewed focus on 

strengthening multilateralism and reforming 

global trade rules to ensure that they are fair and 

sustainable.



New open and sustainable EU trade strategy (2)

 Six areas that are critical to achieving the EU’s objectives in the medium term



LECTUREs N. 2-3

THE EU FOREIGN INVESTMENT POLICY



Quiz time ☺

 Which kind of competence does the EU have on foreign direct investment?

1- Exclusive compentence

2- Shared competence

3- No competence at all

(1, 2 or 3? Please write your choice in the Zoom chat)



FDI and FPI

 Direct investment is seen as a long-term investment in the country's 

economy, while portfolio investment can be viewed as a short-term 

move to make money.



Competence over FDI: what we are 

talking about?

 Understanding the regulation of FDI under international law

 Which are the sources of international investment law?

 Which are the main actors in international investment law? 



HOST STATE HOME STATE                 

(State of nationality of the investor)

FOREIGN INVESTOR

BILATERAL 
INVESTMENT 
TREATY (BIT)

STANDARDS OF 
PROTECTION of foreign
investments/investors

TODAY: 
more than 2500 BITs

- NATURAL PERSON
- JURIDICAL PERSONS (MNEs)



Sources of international investment law

 Treaty-law

 Bilateral investment treaties (BITs)

 Free trade agreements with investment provisions or instruments

 Sectorial agreements (Energy Charter Treaty)

 Customary international law rules

 General standards of protection of foreign investor/investment

 Soft-law instruments

 Corporate Social Responsibility

 [public interests] human rights / environmental concerns

Investment arbitration case-law

International 

investment

agreements

[IIAs]



BITs

 Proliferation of BITs since the 1990s

 Rationale is international protection for foreign investors and to 

facilitate the flow of capitals between countries (typically a capital-

exporting and a capital importing country)



The spaghetti bowl of IIAs 



Network of IIAs



MAP OF IIAs (UNCTAD)



IIAs:  Regional arrangements

 EU (after Lisbon competence to negotiate and conclude BITs with third
countries)

 NAFTA (US/Canada/Mexico with investor-State dispute settlement
mechanism)

 ASEAN (investment treaty among 10 south- east Asian countries, not
including China)

 MERCOSUR (Brazil, Uruguay, Paraguay, Argentina, Venezuela with 
investment protocol)



NAFTA (1994)

NORTH AMERICAN FREE TRADE 

AGREEMENT

CHAPTER XI – INVESTMENT PROTECTION

USA

CANADA

MEXICO

United States-Mexico-Canada 

Agreement (USMCA)

- Signed in November 2018
- In force from 1 July 2020

Chapter 14. Investment



DR-CAFTA (2004)

DOMINICAN REPUBLIC – CENTRAL AMERICA 

FREE TRADE AGREEMENT

CHAPTER X – INVESTMENT PROTECTION

DOMINICAN REPUBLIC

USA

COSTA RICA

EL SALVADOR

GUATEMALA

HONDURAS

NICARAGUA



ASEAN (1967)

Association of Southeast Asian Nations

2012 ASEAN Comprehensive 
Investment Agreement (ACIA)



MERCOSUR (1991)

Mercado Común del Sur - Mercado Comum do Sul -

Southern Common Market

1994 Colonia Protocol for the 
Reciprocal Promotion and 
Protection of Mercosur 
Investments



Energy Charter Treaty (1994)

 It covers the Euro-Asian region (51 parties)

 Trade + investments in the energy sector

 Dispute settlement mechanim



FDI and dispute settlement

mechanisms

 PUBLIC INTERNATIONAL LAW

 A. Settlement of disputes through diplomacy

 B. Settlement of disputes before international tribunals or through arbitration

 An international tribunal (e.g., ICJ, ITLOS).

 A dispute resolution panel (e.g., WTO).

 Arbitration

 PCA

 Ad hoc arbitration



HOST STATE HOME STATE

State-to-State arbitration

 State-investor arbitration

 Investor-State arbitration

FOREIGN INVESTOR



https://www.youtube.com/watch?v=ZkytJEt9BDs

https://www.youtube.com/watch?v=ZkytJEt9BDs


ICSID system 

 Convention on the Settlement of Investment Disputes between States 
and Nationals of Other States, 18 March 1965

 ICSID Convention

Washington Convention

 Entered into force 14 October 1966

139 members / 154 signatories



■ Russian signed the ICSID Convention in 1992 but never ratified it

■ Ukraine signed the ICSID Convention in 1998 and ratified it in 2000







EU FOREIGN INVESTMENT POLICY

 Before the entry into force of the Lisbon Treaty

 freedom of establishment and the free movement of capital

 Intra-MSs BITs and BITs concluded by MSs with third countries

 Lisbon Treaty: exclusive competence on the CCP covers, among 

others, FDI



EU common commercial policy

Article 206 TFEU

 “By establishing a customs union […] the Union shall contribute, in the 
common interest, to the harmonious development of world trade, the 
progressive abolition of restrictions on international trade and on foreign 
direct investment, and the lowering of customs and other barriers.”

Article 207 TFEU

 1. The common commercial policy shall be based on uniform principles, 
particularly with regard to changes in tariff rates, the conclusion of tariff 
and trade agreements relating to trade in goods and services, and the 
commercial aspects of intellectual property, foreign direct investment, the 
achievement of uniformity in measures of liberalisation, export policy and 
measures to protect trade such as those to be taken in the event of 
dumping or subsidies. The common commercial policy shall be conducted 
in the context of the principles and objectives of the Union's external 
action.

The Treaty of Lisbon makes the CCP part of the EU's foreign policy. 



Article 207 TFEU

[…] 2. The European Parliament and the Council, acting by means of 

regulations in accordance with the ordinary legislative procedure, shall 

adopt the measures defining the framework for implementing the 

common commercial policy. 

3. Where agreements with one or more third countries or international 

organisations need to be negotiated and concluded […t]he Commission

shall make recommendations to the Council, which shall authorise it to 

open the necessary negotiations. The Council and the Commission shall 

be responsible for ensuring that the agreements negotiated are 

compatible with internal Union policies and rules. The Commission shall 

conduct these negotiations in consultation with a special committee 

appointed by the Council to assist the Commission in this task and within 

the framework of such directives as the Council may issue to it. The 

Commission shall report regularly to the special committee and to the 

European Parliament on the progress of negotiations. 



European Commission

 Communication: Towards a comprehensive European international 

investment policy [7 July 2010] COM(2010) 343 final

 the EU must develop an international investment policy in order to increase 

EU competitiveness and contribute to the objectives of smart, sustainable 

and inclusive growth

 Articles 206 and 207 TFEU call on the EU to contribute to a harmonious 

development and liberalization of world trade

 Article 205 TFEU: the common commercial policy should be guided by 

the general principles of the EU’s external action, including promotion 

of democracy, the rule of law, further the respect of human rights and 

contribute to sustainable economic, social and environmental 

development

 However, to date, the EU has not defined a clear investment policy. 



Regulation No 1219/2012 

 Regulation No 1219/2012 of the European Parliament and of 

the Council of 12 December 2012 establishing transitional 

arrangements for bilateral investment agreements between 

Member States and third countries [2012] OJ L 351/40.

 It grants legal security to the existing BITs between member 

States and third countries and allows the European 

Commission to authorize member States to open formal 

negotiations with a third country to amend or conclude a 

BIT. 

 This means that the almost 1200 BITs concluded by EU 

member States will be in force until they are replaced by EU 

agreements.





Quiz time ☺

 Which EU institution represents the EU during the negotiations of international 

trade treaties?

1- EU Commission

2- Council of the EU 

3- European External Action Service (EEAS)

(1, 2 or 3? Please write your choice in the Zoom chat)



Power of EU to conclude international 

treaties with third countries

 According to Article 47 TEU, the EU has international personality. 

 In the fields of its competence, it may conclude international agreements which are 
binding on the institutions and its Member States (Articles 216(2) and 218 TFEU)

 The EU is already party to one agreement with the possibility for investor-State 
dispute settlement (the Energy Charter Treaty)

 Other agreements under negotiation (or at the last stages of negotiations or 
already concluded)

 Canada

 Singapore

 China




