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Lectures’ and seminars’ 
content
- The main features of the EU foreign trade 

policy

- The EU foreign investment policy

- Which consequences of the current global 
health crisis on the EU trade and investment 
policy?

- The EU digital single market: an introductory 
overview

- Web-sources and materials on EU trade policy



Let’s build up our list of most 
liked ☺

■ https://docs.google.com/document

/d/1xjr14DVeYCx6oGT4FZSTVVoZjJ

9hrQNxKLAG-WCKUZc/edit

https://docs.google.com/document/d/1xjr14DVeYCx6oGT4FZSTVVoZjJ9hrQNxKLAG-WCKUZc/edit




EU TRADE POLICY

■ Two dimensions:

– Internal market: among 27 

member states (regional

economic integration)

– Common commercial policy: with 

non-EU third countries



TRADE –RELATED ISSUES INVESTMENT-RELATED ISSUES

EUROPEAN UNION X X

WTO X

UNITED NATIONS X X

CJEU X X

WTO DSB X

PCA X X

ICSID X

BIT X

FTA X X

CETA X X

DCFTA X X

International 

trade and 
investment
agreements

International 

actors

International 

dispute
settlement
mechanisms



WHICH CONSEQUENCES OF THE 
CURRENT GLOBAL HEALTH CRISIS 

ON THE EU TRADE AND 
INVESTMENT POLICY?



COVID-19 
EFFECTS ON 
WORLD TRADE 
POLICY

■ The global COVID-19 pandemic has 
had, and will continue to have, 
significant implications for 
businesses involved in international 
commerce.

■ States around the world are 
adopting trade restrictions on 

import/export of products (eg
health-related products) on the 
ground of the emergency situations 
they are facing



National COVID-19-related trade policy 
measures
Some countries have decided to establish export controls 
over certain medical products (eg medical ventilators, 
certain drugs, personal protective equipment) in the form of 
temporary export bans or the addition of 
licensing/authorisation requirements.

■ In principle, those measures are WTO-compatible, as 
they are justified as necessary to protect public health. 

Other countries, concerned with the security of their food 
supplies, have introduced export restrictions over specific 
agricultural products

■ Joint statement by the Directors-General of the Food 
and Agriculture Organization (FAO), the World Health 
Organization and the World Trade Organization (WTO)
“uncertainty about food availability can spark a wave of 
[additional] export restrictions, creating a shortage on 
the global market”



https://youtu.be/CMephpgB_9o

https://youtu.be/CMephpgB_9o


https://www.wto.org/english/tratop_e/covid19_e/covid19_e.htm

https://www.wto.org/english/tratop_e/covid19_e/covid19_e.htm


https://www.consilium.europa.eu/en/policies/covid-19-coronavirus-outbreak-and-the-eu-s-response/

https://www.consilium.europa.eu/en/policies/covid-19-coronavirus-outbreak-and-the-eu-s-response/


Overview of exceptional measures taken by MS 
customs authorities during COVID-19 crisis
https://ec.europa.eu/taxation_customs/sites/taxation/files/covid-19-

overview_exceptional_measures_ms_ctc.xlsx

https://ec.europa.eu/taxation_customs/sites/taxation/files/covid-19-overview_exceptional_measures_ms_ctc.xlsx


https://ec.europa.eu/taxation_customs/covid-19-taxud-response/guidance-customs-issues-related-covid-19-
emergency_en

https://ec.europa.eu/taxation_customs/covid-19-taxud-response/guidance-customs-issues-related-covid-19-emergency_en




ESM, SURE AND ‘CORONA-
BONDS’/’EUROBONDS’ 
■ European Stability Mechanism (ESM): the EU bailout fund that 

already permits Eurozone countries to borrow capital on similarly 
conditions

– Article 3 of the ESM Treaty (2012): the ESM's mission is to 
provide financial assistance to euro area countries experiencing 
or threatened by severe financing problems. To this end, the 
ESM shall be entitled to raise funds by issuing financial 
instruments or by entering into financial or other agreements or 
arrangements with ESM Members, financial institutions or other 
third parties.

■ "Eurobonds" or "corona bonds" as a form of long-term common debt 
instrument that would mutualize Eurozone debt

■ A European instrument for temporary Support to mitigate 
Unemployment Risks in an Emergency (SURE)

– financial assistance to Member States (in the forms of loans) to 
address sudden increases in public expenditure for the 
preservation of employment. SURE should act as a second line 
of defence, supporting short-time work schemes and similar 
measures



COVID-19 EFFECTS ON EU 
INVESTMENT POLICY

■ How the Coronavirus pandemic is 

affecting FDI flows worldwide 

■ Which instruments are being 

adopted at the national and EU 

levels

■ Which consequences for foreign 

investors in Europe?



How the Coronavirus pandemic 
is affecting FDI flows worldwide 
■ UNCTAD’s estimates of 26 March 2020 show a 

dramatic 30% to 40% drop in FDI flows worldwide 
during 2020-2021

■ The hardest-hit sectors:

– energy 

– basic materials industries (e.g. oil)

– airlines

– automotive industry

UNCTAD, Coronavirus could cut global investment by 40%, new 
estimates show [26 March 2020], https://unctad.org

https://unctad.org/


Which instruments are being adopted 
at the national and EU levels (1)
■ National measures affecting future FDI 

inflows:
– incentives to prospective foreign investors 
– safeguards to national critical 

infrastructures 
■ state subsidies to support domestic 

industries
■ screening mechanisms of FDI to avoid 

hostile takeovers

UNCTAD, Investment Policy Monitor No. 23 [2 April 2020], 
https://investmentpolicy.unctad.org

IMF: https://www.imf.org/en/Topics/imf-and-covid19/Policy-Responses-
to-COVID-19

https://investmentpolicy.unctad.org/
https://www.imf.org/en/Topics/imf-and-covid19/Policy-Responses-to-COVID-19


Which instruments are being adopted 
at the national and EU levels (2)

EU Commission: Guidelines for member states on how 

to apply the FDI Screening Regulation during the 

COVID-19 pandemic (25 March 2020)

– Regulation 2019/452 establishing a framework 

for the screening of foreign direct investments 

into the Union (it will apply from 11 October 

2020)



Regulation (EU) 2019/452

Regulation (EU) 2019/452 of the European Parliament and 

of the Council of 19 March 2019 establishing a framework 
for screening of foreign direct investments into the Union

- The Regulation establishes a ‘mechanism for cooperation 

between Member States, and between Member States 

and the Commission, with regard to foreign direct 
investments likely to affect security or public order

- The principal instruments of cooperation are mechanisms 

for notifications and for sharing information on FDI 

screening among Member States and between Member 
States and the Commission and the possibility for the 

Commission to issue non-binding opinions to Member 

States regarding the screening of concrete FDI projects







Which instruments are being adopted 
at the national and EU levels (3)

EU Commission: Guidelines for member states on how to apply the 

FDI Screening Regulation during the COVID-19 pandemic (25 March 

2020)

- “FDI screening should take into account the impact on the EU as a 

whole, in particular with a view to ensuring the continued critical 

capacity of EU industry, going well beyond the healthcare sector” 

- “[P]ortfolio investments […] may be screened by the Member 

States in compliance with the Treaty provisions on free movement of 

capital” 

- “Member States may retain special rights in certain undertakings 

(“golden shares”)



EU Internal Market 

• FREE MOVEMENT OF PERSONS

• FREE MOVEMENT OF GOODS

• FREE MOVEMENT OF SERVICES

THE 4 FREEDOMS OF THE UNION

• FREE MOVEMENT OF CAPITAL

NON-DISCRIMINATION

• NON-DISCRIMINATION

ON GROUNDS OF 

NATIONALITY



FDI screening mechanism and the 
protection of the free market principles (1)

■ Regulation (EU) 2019/452 of the European Parliament and of the 
Council of 19 March 2019 establishing a framework for screening 
of foreign direct investments into the Union

– Preamble, point(4): This Regulation is without prejudice to 
the right of Member States to derogate from the free 
movement of capital as provided for in point (b) of Article 
65(1) TFEU. Several Member States have put in place 
measures according to which they may restrict such 
movement on grounds of public policy or public security. 
Those measures reflect the objectives and concerns of 
Member States with respect to foreign direct investment, and 
might result in a number of mechanisms which are different 
in terms of scope and procedure. Member States wanting to 
put in place such mechanisms in the future could take into 
account the functioning, experiences and best practices of
existing mechanisms. 



TFEU -CHAPTER 4. CAPITAL AND PAYMENTS

Article 63

1. Within the framework of the provisions set out in this Chapter, all restrictions on the 

movement of capital between Member States and between Member States and third countries 

shall be prohibited.

2. Within the framework of the provisions set out in this Chapter, all restrictions on payments 

between Member States and between Member States and third countries shall be prohibited.

Article 65

1. The provisions of Article 63 shall be without prejudice to the right of Member States:

(a) to apply the relevant provisions of their tax law which distinguish between taxpayers who are 

not in the same situation with regard to their place of residence or with regard to the place 

where their capital is invested;

(b) to take all requisite measures to prevent infringements of national law and regulations, in 

particular in the field of taxation and the prudential supervision of financial institutions, or to lay 

down procedures for the declaration of capital movements for purposes of administrative or 

statistical information, or to take measures which are justified on grounds of public policy or 

public security.

2. The provisions of this Chapter shall be without prejudice to the applicability of restrictions on 

the right of establishment which are compatible with the Treaties.

3. The measures and procedures referred to in paragraphs 1 and 2 shall not constitute a means 

of arbitrary discrimination or a disguised restriction on the free movement of capital and 

payments as defined in Article 63. […]





■ C-446/04, Test claimants in FII, Group litigation, para. 171. 

[…] as the Advocate General noted at point 121 of his Opinion, it may be that a Member 
State will be able to demonstrate that a restriction on capital movements to or from non-
member countries is justified for a particular reason in circumstances where that reason 
would not constitute a valid justification for a restriction on capital movements between 
Member States.

■ Opinion of the Advocate General

121. This raises in turn the issue whether the same considerations apply to the analysis 
of Article 56 EC as regards intra-Community capital movements as opposed to capital 
movements between Member States and third countries. In this regard, it is evident from 
the wording of Article 56(1) EC that restrictions on free movement of capital between 
Member States and third countries are, in principle, prohibited. Nonetheless, it is my view 
that, in analysing whether such restrictions are justified (whether under Article 58(1) EC 
or under the discrimination analysis of Article 56 EC), different considerations may apply 
than is the case with purely intra-Community restrictions. […] the particular context of 
intra-Community freedom of capital is that it must be regarded as a constituent element 
of economic and monetary union. As I stated there, the fact that monetary policy is, 
following completion of economic and monetary union, set by the European Central 
Bank, presupposes complete unity in terms of the movement of money and capital. This 
context does not obtain in the case of movement of capital between Member States and 
third countries, although the movement of capital has been to a large extent liberalised
worldwide. As a result, I will not exclude that a Member State may be able to prove that a 
restriction of capital movements with third countries is justified on a given ground, in 
circumstances where this ground would not amount to a valid justification of a restriction 
on purely intra-Community capital movements.



https://www.youtube.com/watch?v=V2zi6UxZoHA

https://www.youtube.com/watch?v=V2zi6UxZoHA


FDI screening mechanism and the 
protection of the free market principles (2)

EU Commission: Guidance to the Member States concerning foreign 
direct investment and free movement of capital from third countries, 
and the protection of Europe’s strategic assets, ahead of the 
application of Regulation (EU) 2019/452 (FDI Screening Regulation)

- “restrictions to capital movements [..] must be necessary and 
proportionate to achieve a legitimate public policy objective” 

- “Such objectives should not be purely economic. [P]ublic security 
and public health can be relied on if there is a genuine and 
sufficiently serious threat to a fundamental interest of society” 

- “the analysis of justification and proportionality, restrictions on the 
movement of capital to and from third countries take place in a 
different legal context compared to restrictions to intra-EU capital 
movements. […A]dditional grounds of justification may be acceptable 
[…]. The permissible grounds of justification may […] be interpreted 
more broadly”



Which consequences for 
foreign investors in Europe? (1)

■ Foreign investors in the EU area

– foreign investors already ‘present’ in host states: 
are/will be affected by national measures

■ nationalizations of foreign investment during the 
period of emergency

■ state aid measures addressed to national 
businesses

– (future) incoming foreign investors are/will be 
affected by national measures

■ incentives; 

■ restrictions following national screening 
mechanisms



Which consequences for 
foreign investors in Europe? (2)
■ Breach of international investment obligations by host states?

– non-discrimination principle; fair and equitable treatment; 
prohibition of indirect expropriation

■ To what extent the exceptional circumstances of the COVID-19 
pandemic can justify states measures affecting foreign investors’ 
rights?

– International investment law defences to host States:

■ exceptions included in non-precluded measures clauses of 
BITs or IIAs: if the exception applies, the treaty does not apply 
to the state measure

■ defences under customary international law 

– state of necessity and/or force majeure (International Law 
Commission’s Draft Articles on State Responsibility)

– Paddeu F, Parlett K, ‘COVID-19 and Investment Treaty Claims’ [30 March 2020] 
Kluwer Arbitration Blog, http://arbitrationblog.kluwerarbitration.com

– Article 62 of Vienna Convention on the Law of Treaties: 
“fundamental change of circumstances” may justify the 
termination/withdrawal/suspension of the treaty

http://arbitrationblog.kluwerarbitration.com/2020/03/30/covid-19-and-investment-treaty-claims


Exceptions included in non-precluded 
measures clauses of BITs or IIAs
■ if the exception applies, the treaty does not apply to the state 

measure

CETA (EU-Canada FTA), Chapter VIII – Investment protection

ARTICLE 8.9

1. For the purpose of this Chapter, the Parties reaffirm their right 
to regulate within their territories to achieve legitimate policy 
objectives, such as the protection of public health, safety, the 
environment or public morals, social or consumer protection or 
the promotion and protection of cultural diversity.

2. For greater certainty, the mere fact that a Party regulates, 
including through a modification to its laws, in a manner which 
negatively affects an investment or interferes with an investor's 
expectations, including its expectations of profits, does not 
amount to a breach of an obligation under this Section. […]



Defences under customary 
international law 
International Law Commission’s 2001 Draft articles on Responsibility of 
States for Internationally Wrongful Acts

Article 23. Force majeure

1. The wrongfulness of an act of a State not in conformity with an international 
obligation of that State is precluded if the act is due to force majeure, that is the 
occurrence of an irresistible force or of an unforeseen event, beyond the control of 
the State, making it materially impossible in the circumstances to perform the 
obligation. […]

Article 25. Necessity

1. Necessity may not be invoked by a State as a ground for precluding the 
wrongfulness of an act not in conformity with an international obligation of that State 
unless the act:

(a) is the only way for the State to safeguard an essential interest against a grave and 
imminent peril; and

(b) does not seriously impair an essential interest of the State or States towards 
which the obligation exists, or of the international community as a whole. […]



Article 62 of Vienna Convention 
on the Law of Treaties
“fundamental change of circumstances” may justify the 
termination/withdrawal/suspension of the treaty

Article 62 - Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with 
regard to those existing at the time of the conclusion of a treaty, and 
which was not foreseen by the parties, may not be invoked as a 
ground for terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential 
basis of the consent of the parties to be bound by the treaty; and

(b) the effect of the change is radically to transform the extent of 
obligations still to be performed under the treaty. […]

3. If, under the foregoing paragraphs, a party may invoke a 
fundamental change of circumstances as a ground for terminating or 
withdrawing from a treaty it may also invoke the change as a ground 
for suspending the operation of the treaty.



■ EU – World Bank and COVID-19 
https://www.worldbank.org/en/region/eca/publication/europe-and-central-

asia-economic-update

■ EU trade-related actions during COVID-

19
– https://ec.europa.eu/info/live-work-travel-

eu/health/coronavirus-response/european-roadmap-

lifting-coronavirus-containment-measures_en

– https://ec.europa.eu/info/live-work-travel-

eu/health/coronavirus-response/overview-

commissions-response_en

– ec.europa.eu/info/live-work-travel-

eu/health/coronavirus-response/economy_en

https://www.worldbank.org/en/region/eca/publication/europe-and-central-asia-economic-update
https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/european-roadmap-lifting-coronavirus-containment-measures_en
https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/overview-commissions-response_en


THE EU DIGITAL SINGLE MARKET: 
AN INTRODUCTORY OVERVIEW



The establishment 
of the EU Digital 
Single Market 

■ One of the 2014-2019 strategy goals of the 
European Commission

– https://ec.europa.eu/digital-single-

market/en/policies/shaping-digital-
single-market

■ The Digital Single Market strategy seeks to 
ensure better access for consumers and 
business to online goods and services 
across Europe, for example by removing 
barriers to cross-border e-commerce and 
access to online content while increasing 
consumer protection.

https://ec.europa.eu/digital-single-market/en/policies/shaping-digital-single-market


e-Commerce Directive
Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain 

legal aspects of information society services, in particular electronic commerce, in the Internal 

Market

The purpose of the Directive is to remove obstacles to cross-border online services in the EU and 

provide legal certainty to business and citizens.

Basic rules for e-Commerce

- basic requirements on mandatory consumer information, 

- steps to follow in online contracting and 

- rules on commercial communications (e.g. online advertisement).

The Internal Market Clause: ensures that providers of online services are subject to the law of the 

Member State in which they are established and not the law of the Member States where the 

service is accessible.

Examples of services covered by the Directive

- online information services,

- online selling of products and services,

- online advertising.



https://www.youtube.com/watch?v=_MO6nEd_Vq0

https://www.youtube.com/watch?v=_MO6nEd_Vq0


Some of the concerns about e-
commerce

■ Geo-blocking

■ Clear rules on electronic

communications

■ Protection of intellectual property

rights (IPRs) on-line



Some of the concerns about e-
commerce

■ Clear rules on electronic communications

– European Electronic Communications 
Code of 11 December 2018 (which will 
need to be transposed into national law 
by 21 December 2020)

■ Protection of intellectual property rights
(IPRs) on-line

– General Data Protection Regulation (25 
May 2018)



Communication of the EU Commission: A Digital 
Single Market Strategy for Europe (6 May 2015)





*ICT: Internet Communication Technology



Roadmap for a EU digital single 
market



Digital single market and 
cybersecurity
■ National security is in the hand of Member States, not of the European 

Union, under Article 4, par. 2, TEU. 

– But cybersecurity is not only an issue involving national security; it is a 
basic element of the European Single Market. 

■ As the digitalisation and interconnection of the economy and society have 
global reach, the dimension of the problems goes well beyond the territory 
of a single Member State. 

■ The EU legal patchwork is composed by several pieces:

– the EU Regulation 2016/679 (GDPR), already entered into force and 
applicable from 25 May 2018

– the NIS (network and information system) Directive 2016/1148

– Cybersecurity Act (Regulation of 17 April 2019)

■ new cybersecurity certification framework to assist Member States 
in effectively responding to cyber-attacks with a greater role in 
cooperation and coordination at Union level.

■ new framework for European Cybersecurity Certificates for 
products, processes and services that will be valid throughout the 
EU



Article 4 TEU

[…]

2. The Union shall respect the equality of 
Member States before the Treaties as well as 
their national identities, inherent in their 
fundamental structures, political and 
constitutional, inclusive of regional and local self-
government. It shall respect their essential State 
functions, including ensuring the territorial 
integrity of the State, maintaining law and order 
and safeguarding national security. In particular, 
national security remains the sole responsibility 
of each Member State.

[…]



(Foreign) Companies and cybersecurity 
challenges

In May 2017, the WannaCry ransomware 
in few hours affected 200,000 computers 
and the security of hospitals (NHS), 
public transport (Deutsche Bahn), banks 
(Deutsche Bank), service providers 
(Telefónica), delivery services (FedEx), 
and businesses across the globe







Why should (foreign) investors care about cybersecurity? 



Free trade agreements (FTAs)

U.S.-Mexico-Canada trade agreement

Signed: 10 December 2019

https://www.google.com/search?rlz=1C1CHBF_itIT893IT893&sxsrf=ALeKk01jt15C0jCeXkN2DfQpG8f0B1KY8g:1587579626956&q=united+states%E2%80%93mexico%E2%80%93canada+agreement+signed&sa=X&ved=2ahUKEwjWkN790vzoAhVGlosKHeIRDegQ6BMoADAdegQIDhAC


Free trade agreements (FTAs)

U.S.-Mexico-Canada trade agreement



EU-Japan Economic Partnership Agreement

CHAPTER 8. TRADE IN SERVICES, INVESTMENT LIBERALISATION AND ELECTRONIC

COMMERCE

Article 8.80. Cooperation on electronic commerce

1. The Parties shall, where appropriate, cooperate and participate actively in multilateral fora to

promote the development of electronic commerce.

2. The Parties agree to maintain a dialogue on regulatory matters relating to electronic

commerce with a view to sharing information and experience, as appropriate, including on

related laws, regulations and their implementation, and best practices with respect to electronic

commerce, in relation to, inter alia: […] (b) cybersecurity […]

CHAPTER 18. GOOD REGULATORY PRACTICES AND REGULATORY COOPERATION

ARTICLE 18.1. Objectives and general principles

[…] 2. Nothing in this Section shall affect the right of a Party to define or regulate its own levels

of protection in pursuit or furtherance of its public policy objectives in areas such as: […] (h)

personal data and cybersecurity […]

into force on 1 February 2019





The Commission, the High Representative and the Member States should 

articulate a coherent EU international cyberspace policy, which will be aimed 

at increased engagement and stronger relations with key international 

partners and organisations, as well as with civil society and private sector. […] 

To address global challenges in cyberspace, the EU will seek closer 
cooperation with organisations that are active in this field […].



launched by the UNESCO Internet Governance Forum on 12 December 2018 

[..] collaboration among governments, the private sector and civil 

society to create new cybersecurity standards that enable 

infrastructures and organizations to improve cyber protections […]



WEB-SOURCES AND MATERIALS 
ON EU AND INTERNATIONAL 

TRADE AND INVESTMENT 
POLICIES



EU Commission

http://ec.europa.eu/trade/policy/

http://ec.europa.eu/trade/policy/


http://ec.europa.eu/trade/policy/countries-and-regions/

http://ec.europa.eu/trade/policy/countries-and-regions/






EEAS - Permanent Mission of 
the European Union to the WTO

https://eeas.europa.eu/delegations/world-trade-organization-wto_en

https://eeas.europa.eu/delegations/world-trade-organization-wto_en


Council of the European Union

https://www.consilium.europa.eu/en/policies/trade-policy/

https://www.consilium.europa.eu/en/policies/trade-policy/


EU Parliament

http://www.europarl.europa.eu/committees/en/inta/home.html

http://www.europarl.europa.eu/committees/en/inta/home.html




CJEU

https://curia.europa.eu/jcms/jcms/j_6/en/

https://curia.europa.eu/jcms/jcms/j_6/en/








http://curia.europa.eu/juris/recherche.jsf?language=en

http://curia.europa.eu/juris/recherche.jsf?language=en


WTO 

https://www.wto.org/

https://www.wto.org/














UNCTAD

https://unctad.org/en/Pages/Home.aspx

https://unctad.org/en/Pages/Home.aspx


https://investmentpolicy.unctad.org/

https://investmentpolicy.unctad.org/










UNITED NATIONS 

https://www.un.org/

https://www.un.org/




https://treaties.un.org/Pages/Home.aspx?lang=en

https://treaties.un.org/Pages/Home.aspx?lang=en


■ Article 102 of the Charter of the United Nations

■ Every treaty and every international agreement entered into by any 
Member of the United Nations ... shall as soon as possible be registered 

with the Secretariat and published by it





http://legal.un.org/ilc/

http://legal.un.org/ilc/




OECD

http://www.oecd.org

http://www.oecd.org/




https://icsid.worldbank.org/en/

https://icsid.worldbank.org/en/




GLOSSARIES

https://europa.eu/european-union/documents-publications/language-and-

terminology_en

https://europa.eu/european-union/documents-publications/language-and-terminology_en


https://www.peacepalacelibrary.nl/https://www.peacepalacelibrary.nl/

https://www.peacepalacelibrary.nl/






Website INFORMATIVE TREATIES CASE LAW

EU Commission X X

Council of the EU X

EU Parliament X

CJEU X

WTO X X X

UNITED NATIONS X X

UNCTAD X X X

OECD X

ICSID X


