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Lectures’ and seminars’
content

- The main features of the EU foreign trade
policy
- The EU foreign investment policy

- The EU digital single market: an introductory
overview

Which consequences of the current global
health crisis on the EU trade policy?

Web-sources and materials on EU trade policy
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< Useful links and documents

- EUFOREIGN TRADE POLICY Please feel free to add links related to EU foreign trade policy (trade-related governmental

websites, articles from online newspapers, blogs, trade-related videos) to share with your
colleagues. do not forget to add your name, so we all know who added the link ;)

If you also want to add a short note/comment about it (why do you find it interesting, whether
you agree or not or which questions it raizses), you are more than welcome :)

At the end of the class, you will have a useful take-away table of EU trade-related links :)
Thank you very much in advance for any input!

Federica

Link Notes (optional) Your name

Italy is introducing golden Federica Cristan
https:/fwww.reuters.com/arti | power mechanism: what
cle/us-italy-m-a-government/ | about compliance with EU
italy-to-defend-strategic-com | law?
panies-from-foreign-takeove
rs-idUSKBNZ1512

https:lunctad.ora/en/paces’ | UNCTADs estimates on FDI | Federica Cristani
newsdetails.aspx?CriginalV | inflows




Lecture 20 April 2020:
KEY WORDS

m Bretton Woods Conference

m Directorate-General for Trade

m Regional integration

m EU internal market

m Common commercial policy

m World Trade Organization

m UN Sustainable Development Goals



EU TRADE POLICY

m ITwo dimensions:

- Internal market: among 27
member states (regional
economic integration)

- Common commercial policy: with
non-EU third countries




Data on EU external debt

m External loan (or foreign debt) is the total debt owed
by a country to foreign creditors

- foreign creditors: government(s), corporations or
citizens

- debt: money owed to banks, foreign
governments, IMF and/or World Bank

m A debt crisis occurs if a country with a weak
economy is not able to repay the external debt

- IMF keeps track of the country's external debt.

The World Bank publishes a quarterly report on
external debt statistics.

m If a nation is unable or refuses to repay its external
debt, it is said to be in a sovereign default.




http://datatopics.worldbank.or
g/debt/qeds
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4 DEBT DATA

QEDS: Quarterly External Debt Statistics

SDDS Participants . i ) )
In October 2014, the Waorld Bank in collaboration with the International Monetary Fund {IMF), launched the new Quarterly

External Debt Statistics (QEDS) SDDS and GDDS database inline with the classifications and definitions of the 2013 External
Debt Siatistics: Guide for Compilers and Users (2013 EDS Guide) and Sixth Edition of Balance of Fayments and International
Investment Position Manual (BPMG). The QEDS databases brings together detailed external debt data of countries that
subscrioe fo the IMF's Special Data Dissemination Standard (3DDS) and a selected number of countries that parficipate in
the IMF's General Data Dissemination System (GDDS). The benefit of bringing together comparable external debt data is to
facilitate macroeconomic analysis and cross-country data comparison.

Country Tables
Cross Country Tables
Country Metadata

Cross Country Metadata

Table 1 Gross External Debt Position: by Sector (Prescribed component)
GDDS Participants
Table 2 Gross External Debt Position: Foreign Currency and Domestic Currency Denominated
Country Tables Debt (Encouraged component)

Cross Country Tables Table 3 W Debt-Service Payment Schedule for Outstanding External Debt as of End-Period: by



http://datatopics.worldbank.org/debt/qeds

https://www.ecb.europa.eu/stats/balance_of pay
ments_and_external/external_debt/html/index.en
.ntml

EUROPEAN CENTRAL BANK F
EUROSYSTEM

bout - Media ~ Explainers ~ Research & Publications ~ Statistics -~ The €uro v Monetary Policy v ;

ame » Statistics » Balance of payments and other external statistics » External debt

itatistics External debt statistics (EDS)

Main features

The external debt of an economy represents, at any given time, the outstanding actual
(rather than contingent) liabilities (and assets) vis-a-vis non-residents. External debt
entails the payment of principal and/or interest by the debtor at a single or several
Money, credit and banking points in the future.

ECB/Eurosystem policy and
exchange rates

LIRS S The most common indicator of external debt is gross external debt, which measures

the total debt a country owes to foreign creditors, i.e. it considers only the liabilities of
that country. Debtors can be the government, corporations or citizens of that country.

Financial markets and interest rates

Balance of payments and other
external statistics The external debt statistics also include indicators of net external debt (i.e. gross
external debt net of external assets in debt instruments). External debt is broken

Balance of payments and ) . . C
down by instrument, original maturity and institutional sector.

international investment position

L ST S [ B S p—



https://www.ecb.europa.eu/stats/balance_of_payments_and_external/external_debt/html/index.en.html

CEIC. Census and Economic Information Center.

m https://www.ceicdata.com/en/indicator/european-union/external-
debt--of-nominal-gdp

Countries Indicators Products Ourinsights About = English

Search data, eq China Real GDP .

Home > Countries/Regions > European Union > European Union External Debt: % of GDP

European Union External Debt: % of GDP

2008 - 2019 | Yearly | % | CEIC Data

Eurcpean Union's External Debt accounted for 121.9 % of the country's Nominal GDP in 2019, compared Balance of Payments
with the ratio of 123.3 % in the previous year. European Union's External Debt: % of Nominal GDP data is
_ _ _ _ BPMG: European Central
updated yearly, available from Dec 2008 to Dec 2019. The data reached an all-time high of 131.7 % in Dec Payments
2015 and a record low of 112.4 % in Dec 2009. CEIC calculates External Debt as % of Nominal GDP from : Corein D
urostat: Foreign Direct
quarterly External Debt and quarterly Nominal GDP. European Central Bank provides External Debt in EUR. Country: BPMG

Eurostat provides Nominal GDP in EUR. External Debt as % of Nominal GDP covers Euro Area 19 only.
Eurostat: Foreign Direct

By Country: BPMG



https://www.ceicdata.com/en/indicator/european-union/external-debt--of-nominal-gdp

What was European Union's External Debt: % of GDP in 20197

Previous i ax I Frequency
¥ 121.8 ¥ 123.3 112.4 131.7 2008 - 2018
_ £ “fearly
2019 2018 2009 2015 Updated on 20 Apr 2020

View European Union's External Debt: % of GDP from 2008 to 2019 in the chart:
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LECTURES N. 2-3

THE EU FOREIGN INVESTMENT
POLICY




Main questions

m Which is the scope of the exclusive
competence of the EU under the CCP,
as far as FDI are concerned?

- Which implications on the power of
EU to conclude international treaties
with third countries?

- What about BlTs of MSs?

m EU as a new respondent in investor-
State international arbitration?



FDI and FPI

Foreign Direct Investment (FDI)

e occurs when a firm invests directly in facilities to
produce and/or market a product in a foreign
country

e also occurs when a firm buys an existing
enterprise in a foreign country

Foreign Portfolio Investment (FPI)

e investment in foreign financial instruments (e.q.
bonds/stocks)

m Direct investment is seen as a long-term investment in the
country's economy, while portfolio investment can be
viewed as a short-term move to make money.




European Union (EU) foreign
iInvestment law

m Introduction of EU exclusive competence over
foreign direct investment (FDI) after the Lisbon
Treaty (2009)

- Inclusion of FDI into the EU Common
Commercial Policy (CCP)

m EU's competence on FDI

— [nvestment activities in the EU by third country
Investors will be covered by both EU's and
Member States' laws and acts

- Whether the EU will (and should) be party to an
international arbitration in case of disputes with
foreign investors



Competence over FDI: what we
are talking about?

IUnderstanding the regulation of FDI under international
aw

Which are the sources of international investment law?

Which are the main actors in international investment
law? In particular, who is a foreign investor?

What is a foreign investment and which activities are
covered by the notion of investment?

Which are the main standards of protection of foreign
investment?



INVESTMENT :
TREATY (BIT) (State of nationality of the

HOST STATE | siarera HOME STATE

investor)

investments/investors

= TODAY:
STANDARDS OF more than 2500 BITs
PROTECTION of foreign

What is an

investment?
- Financial

FOREIGN INVESTOR

- Certain duration
- NATURAL PERSON
- JURIDICAL PERSONS (MNEs)

-Risk




Sources of international
Investment law

m Treaty-law
- Bilateral investment treaties (BITs)
- Free trade agreements with investment provisions or instruments
- Sectorial agreements (Energy Charter Treaty)

m Customary international law rules
- General standards of protection of foreign investor/investment

m Soft-law instruments
— Corporate Social Responsibility
— [public interests] human rights / environmental concerns

Investment arbitration case-law

International
investment
agreements
[lIAs]



Interface between national and
international FDI policies

m 20 years ago or more, many countries had reservations about FDI and
excluded or restricted FDI inflow

m Today, every single country seeks to attract FDI

m Unilateral efforts in FDI liberalization and promotion are complemented by
efforts at 3 levels:

- bilateral - eg. BlTs, FTAs
- regional - eg. NAFTA
- multilateral - eg. GATS, TRIMs

m |lAs have different purposes or objectives:
- Investment protection
- Investment promotion
- Investment liberalisation.




BlTs

m Proliferation of BITs since the 1990s

m Rationale is international protection for foreign
investors and to facilitate the flow of capitals
between countries (typically a capital-exporting and
a capital importing country)




The spaghetti bowl of llAs




Network of llIAs

Figure lIl.7. | Number of llAs signed, 1980-2018
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MAP OF lIAs (UNCTAD)
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lIAs: Regional arrangements

m EU (after Lisbon competence to negotiate and
conclude BlTs with third countries)

m NAFTA (US/Canada/Mexico with investor-State
dispute settlement mechanism)

m ASEAN (investment treaty among 10 south-
east Asian countries, not including China)

m MERCOSUR (Brazil, Uruguay, Paraguay,
Argentina, Venezuela with investment protocol)



NAFTA (1994)
NORTH AMERICAN FREE TRADE AGREEMENT
CHAPTER XI - INVESTMENT PROTECTION

NORTH AMERICAN FREE
TRADE AGREEMENT

&he New York Eimes

Trump Just Signed the
U.S.M.C.A. Here’s What’s in the
New NAFTA.

@ CBC | MENU v

COoVID-19 Local updates Live broadcast COVID-19 tra.

news Top Stories Local The National
‘ 7 A trade agreement with Mexico and Canada revises
T Mexico’s labor laws and encourages more auto production
Politics in North America.
Canada n0ﬁﬁes U'S' and MEXiCO it has rati'ﬁEd |#.Tesla Model 3 Assembly Line at Tesla's Factory in Fremont, Calif.
re‘riSEd N AF TA Tesla Model 3 Assembly Line at Tesla's Factory in Fremont, Calif. Justin Kaneps for The

New York Times

Reworked trade deal could take effect as early as July 1 if U.S., Mexica signal their

readiness this month o Ana Swanson |, Jim Tankersley By Ana Swanson and Jim Tankersley

Jan. 29, 2020 f v o= A [

Janyce McGregor - CBC News - Posted: Apr 03, 2020 9:58 AM ET | Last Updated: April 4

_ L T




DR-CAFTA (2004)

DOMINICAN REPUBLIC - CENTRAL AMERICA
FREE TRADE AGREEMENT

CHAPTER X - INVESTMENT PROTECTION

DOMINICAN REPUBLIC
USA

COSTA RICA

EL SALVADOR
GUATEMALA
HONDURAS
NICARAGUA




ASEAN (1967)
Association of Southeast Asian Nations

2012 ASEAN Comprehensive
Investment Agreement (ACIA)




MERCOSUR (1991)
Mercado Comun del Sur - Mercado Comum do Sul
- Southern Common Market

1994 Colonia Protocol for the
Reciprocal Promotion and Protection of
Mercosur Investments




Energy Charter Treaty (1994)

m It covers the Euro-Asian region (51 parties)

m Trade + investments in the energy sector

m Dispute settlement mechanim

INTERNATIONAL

@ ENERGY CHARTER

FNEERY CHARTER SECRETARET CNOWLEDGE CENTRE




UNCTAD

Investment Policy
Framework

A key point of reference
for policymakers in
formulating investment
policies and negotiating

investment agreements.

HTTPS://INVESTMENTPOLICY.UNCTAD.ORG/

Investment Policy Hub

Investment Policy
Review

An objective evaluation of
a country’s legal,
regulatory and
institutional framework to
attract direct
investments.

Investment Policy
Monitor

Follow the latest
developments in
investment policies
around the world.

Home Country Navigator

3

Investment Laws
Navigator

Discover the world's most
comprehensive online
database of national
investment laws and
regulations.

Policy Tools

&

International
Investment
Agreements
Navigator

Explore the world's most
comprehensive free
database of investment

treaties anc mode

dgrecments.

Publications

Mews t% a

Investment Dispute
Settlement
Navigator

Find details on all publicly

known treaty-based
investor-State dispute
settlement cases.


https://investmentpolicy.unctad.org/

LTI NATICRES

UNCTAD

International Investment
Agreements Navigator

Select country AV

Bilateral Investment Treaties
(BITs)

Total: 2898
Total in force: 2339

Treaties with Investment
Provisions (TIPs)

Total: 390
Total in force: 319

Investment Policy Hub

Home Country Navigator

Home > International Investment Agreements Navigator

Most recent llAs  |1As by Economy

. &

Most recent ll1As

NO. | SHORT TITLE

1 Brazil - India BIT (2020)

2 Japan - Morocco BIT
(2020)

STATUS

Signed
{not in
farce)

Signed
{not in
farce)

I1As by Country Grouping

PARTIES

Brazil, India

Japan, Morocco

. - 0
Policy Tools Publications MNews [

Mapping of [IA Content Advanced Search

Model Agreements

Display options

DATE OF w DATEOFENTRY TEXT

SIGNATURE INTO FORCE

25/01/2020 Full text:
en | pt

08/01/2020 Full tese:
en



What is an investment?
The s.c. Salini Test

“The doctrine generally considers that investment
infers: contributions, a certain duration of
performance of the contract and participation in the
risks of the transaction [...]. In reading the
Convention’s preamble, one may add the contribution
to the economic development of the host State of the
Investment as an additional condition. In reality, these
various elements may be interdependent. Thus, the
risks of the transaction may depend on the
contributions and duration of performance of the
contract [...]"

(Salini Costruttori SpA and ltalstrade SpA v. Morocco,
|ICSID Case No. ARB/00/4, Decision on Jurisdiction,
16 July 2001)



What is an investment?

A) Financial contribution (broad). ‘Contribution’ is a generic
term which includes financial investments, loans, assets,
services, in other words EVERY COST, IN EVERY FORM,
BORN BY A PARTY FOR AN ECONOMIC PURPOSE

B) Certain duration (restricting the def.). A sale or a contract
with no effect after the single operation is not an
iInvestment. An investment implies a certain duration

C) Risk. The meaning of risk is clear: every operation which
entails an element of uncertainty



Who is the ‘investor’ under lIL ?

m Definition of ‘investor’ may be included in BITs or other investment
agreements

m Netherlands - Argentina BIT (1994) , Article 1.:

— For the purposes of the present Agreement [...] (b) the term "investor"
shall comprise with regard to either Contracting Party: i. natural
persons having the nationality of that Contracting Party in accordance
with its law; ii. [...] legal persons constituted under the law of that
Contracting Party and actually doing business under the laws in force
in any part of the territory of that Contracting Party in which a place of
effective management is situated; and iii. legal persons, wherever
located, controlled, directly or indirectly, by nationals of that
Contracting Party. [...]

m NAFTA, Article 1139. Definitions

- For purposes of this Chapter [...] investor of a Party means a Party or
state enterprise thereof, or a national or an enterprise of such Party,
that seeks to make, is making or has made an investment




Investors as natural persons

Hussein Nuaman Soufraki v The United Arab Emirates,
|ICSID Case ARB/02/7, Award, 7 July 2004.

- “55. It is accepted in international law that nationality
is within the domestic jurisdiction of the State, which
settles, by its own legislation, the rules relating to the
acquisition (and loss) of its nationality [...].”

Investors as juridical persons: which nationality?

— Place of incorporation test and effective control test

Shareholders as investors



How to determine the
(trans)nationality of a company?

The issue of group of companies and
multinational enterprises




Tokios Tokeles v. Ukraine
(ICSID Case No. ARB/02/18)

m Some Ukrainians established a company in Lithuania.
m They invest in Ukraine through this company.

m Question: are they protected by the Lithuania-Ukraine BIT?

- YES, the company is Lithuanian, so the ‘foreign
requirement’ is satisfied

- NO, they are not protected, since if we look at the
nationality of the owners of the company we can
easily say they are Ukrainian citizens investing in
Ukraine. Thefore, the ‘foreign requirement’ is missing.



Lithuania-Ukraine BIT

[https://investmentpolicyhubold.unctad.org/IIA/CountryBits/219#iialnnerMenu]

ARTICLE 1. DEFINITIONS
For the purposes of this Agreement: |[...]
2. Investor" means:

a. in respect of the Republic of Lithuania: -natural persons who are nationals of the
Republic of Lithuania according to Lithuanian laws; any entity established in the
territory of the Republic of Lithuania in conformity with its laws and regulations;

b. in respect of Ukraine: natural person who are nationals of the Ukraine according to
Ukrainian laws; any entity established in the territory of the Ukraine in conformity with
its laws and regulations;

C. in respect of either Contracting Party: any entity or organization established under
the law of any third State which is, directly or indirectly, controlled by nationals of that
Contracting Party or by entities having their seat in the territory of that Contracting
Party; it being understood that control requires a substantial part in the ownership.

Folume 2711, I-47982

No. 47992

Lithuania
and
TUkraine

Apreement between the Government of the Fepublic of Lithuania amd the
Government of Ulkraime for the prometion amd reciprocal protecdom of
investments. Vilmins, § Febroary 1904

Entry into force: & Morch 1995 by notfication, in accordance with articie 12
Anthentic texts: Enmgiish, Lithuanion and Ulrainian

Registration with the Secretariat of the United Nations: Lithuania, 30 November
2010

Lituanie
et
TUkraine

Accord entre le Gonvernement de la République de Lituande et le Gonvernement de
1a Republique d'Ukraime relatif 4 la promotion et 3 la protection réciprogue des
imvestissements. Vilnins, § fevrier 1904

Entrée en vienenr = § mars 1995 par natjficasion, conformément a 'article I2

Textes anthentiques : anglos, franien o ukremim

Enregisirement anpres do Secrétariat des Nations Unies : Lituanie, 30 novembre
2010


https://investmentpolicyhubold.unctad.org/IIA/CountryBits/219#iiaInnerMenu

Ukraine’s arguments

m Ukraine does not question that the claimant is
legally established under the Lithuanian laws

m Ukraine argues, however, that "the Claimant is
not a "genuine entity"of Lithuania“, since:

- it is owned and controlled for the most part
by Ukrainian citizens (99%)

- 2/3 of its management is Ukrainian
— Tokios Tokeles has no business in Lithuania

- Tokios Tokeles is an Ukrainian investor
established in Lithuania, not a Lithuanian
company investing in Ukraine



The decision

m According to the arbitral tribunal, Tokio Tokelés is a
Lithuanian investor under art. 1(2)(b) of the Lithuania-
Ukraine BIT since:

- [t is an “entity established in the territory of the
Republic of Lithuania in conformity with its laws and
regulations.”

N TBrlm_Il_s approach is consistent with contemporary practice of
S

- “We find no basis in the BIT [...] to set aside the
Contracting Parties’ agreed definition of corporate
nationality with respect to investors of either party in
favor of a test based on the nationality of the
controlling shareholders. While some tribunals have
taken a distinctive approach, we do not believe that
arbitrators should read in to BlTs limitations not found
in the text nor evident from negotiating history
sources’.



Standards of treatment of FDI
under international law

1. FAIR & EQUITABLE TREATMENT
2. FULL PROTECTION & SECURITY

3. INTERNATIONAL MINIMUM
STANDARD

4. NATIONAL TREATMENT

S. MOST-FAVORED-NATION (MFN)
TREATMENT




1- FAIR & EQUITABLE
TREATMENT

Netherlands - Argentina BIT (1994)

Article 3

1) Each Contracting Party shall ensure fair and equitable treatment
to investments of investors of the other Contracting Party and shall
not impair, by unreasonable or discriminatory measures, the
operation, management, maintenance, use, enjoyment or disposal
thereof by those investors |[...]




2- FULL PROTECTION &
SECURITY

m Germany - Argentina BIT (1991)
- Article 4

Las inversiones de nacionales o sociedades de una de las Partes
Contratantes gozaran de plena proteccion y seguridad juridica en
el territorio de la otra Parte Contratante.

m Asian Agricultural Products Ltd (AAPL) v Sri Lanka, ICSID Case
ARB/87/3, Final Award, 27 June 1990

- “47. [...T]he words ‘shall enjoy full protection and security’
have to be construed according to the ‘common use which
custom has affixed’ to them [...]. In fact, similar expressions,
or even stringer wordings like the ‘most constant protection’,
were utilized since last century in a number of bilateral
treaties concluded to encourage the flow of international
economic exchanges and to provide the citizens and national
companies established on the territory of the other
Contracting Party with adequate treatment to them as well as
to their property [...]».




3- INTERNATIONAL MINIMUM
STANDARD

m Argentina - US BIT (1991)
- Article Il

2. a) Investment shall [...] in no case be accorded treatment less
than that required by international law.

m NAFTA
- Article 1105. Minimum Standard of Treatment

1. Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including
fair and equitable treatment and full protection and security |[...]

Il gég%\ Free Trade Commission, Notes of Interpretation (31 July

- “The concepts of “fair and equitable treatment” and “full
protection and security” do not require treatment in addition
to or beyond that which is required by the customary
international law minimum standard of treatment of aliens”




4 - NATIONAL TREATMENT

m US Model BIT (2012)
- Article 3. National Treatment

1. Each Party shall accord to investors of the other Party
treatment no less favorable than that it accords, in like
circumstances, to its own investors [...]

m Pope & Talbot Inc v Canada, NAFTA Case, Award on the Merits of
Phase 2, 10 April 2001

- “75. The Tribunal must resolve this dispute by defining the
meaning of ‘“like circumstances.” [...] the meaning of the term
will vary according to the facts of a given case. By their very
nature, “circumstances” are context dependent and have no
unalterable meaning across the spectrum of fact situations.
And the concept of “like” can have a range of meanings, from
“similar” all the way to “identical”. In other words, the
application of the like circumstances standard will require
evaluation of the entire fact s [...]".




5- MOST-FAVORED-NATION
(MFN) TREATMENT

ILC, Most-Favoured-Nation Clause, Report of the
Working Group, 20 July 2007

“[...] AMFN clause is a provision [...] under which
a State agrees to accord to the other contracting
partner treatment that is no less favourable than
that which it accords to other or third States. [...]»




EXPROPRIATION

m Requirements of legitimacy

1) Must be expressly provided by law
2) Measures adopted for ‘public utility’
3) Non-discriminatory measures

4) Compensation (fair compensation)

m cd. Hull Formula (Diplomatic note by the US Secretary of
State Cordell Hull - 1938): “no government is entitled to
expropriate private property, for whatever purpose,
without provision for prompt, adequate and effective
payment therefore.”

m Direct or indirect (or creeping) expropriation




Indirect or ‘creeping’
expropriation

SD Myers Inc v Canada, NAFTA/UNCITRAL Case, Partial
Award, 13 November 2000

“283. An expropriation usually amounts to a lasting removal
of the ability of an owner to make use of its economic rights
although it may be that, in some contexts and
circumstances, it would be appropriate to view a deprivation
as amounting to an expropriation, even if it were partial or

temporary.”



FDI and dispute settlement
mechanisms

m PUBLIC INTERNATIONAL LAW

m A. Settlement of disputes through diplomacy

m B. Settlement of disputes before international
tribunals or through arbitration

m An international tribunal (e.g., ICJ, ITLOS).
m A dispute resolution panel (e.g., WTO).
m Arbitration

m PCA

m Ad hoc arbitration



HOST STATE HOME STATE

State-to-State arbitration

@I1CSID

If’ffN l((' RE FOR SEITIEMEN

m State-investor arbitration NVE m” MCPUTES

m |Investor-State arbitration

FOREIGN INVESTOR




Sources of international
Investment law

m Treaty-law
- Bilateral investment treaties (BITs)
- Free trade agreements with investment provisions or instruments
- Sectorial agreements (Energy Charter Treaty)

m Customary international law rules
- General standards of protection of foreign investor/investment

m Soft-law instruments
— Corporate Social Responsibility
— [public interests] human rights / environmental concerns

Investment arbitration case-law

International
investment
agreements
[lIAs]



https://www.youtube.com/watc
h?v=ZkytJEt9BDs



https://www.youtube.com/watch?v=ZkytJEt9BDs

INVESTOR-STATE/ STATE-INVESTOR
DISPUTE SETTLEMENT

m Public contracts’ jurisdictional
clauses

- Contract claims

m [reaty-based jurisdictional clauses
- Treaty claims




Treaty-based jurisdictional
clauses

E.g. Netherlands - Argentina BIT (1994), Article 10

The structure of a jurisdictional clause
m Attempt to solve the dispute in an amicable way

m Investment arbitration: WHICH kind of arbitration
— ICSID arbitral tribunal
- Ad hoc arbitral tribunal
m UNCTRAL Arbitration Rules (2010)

m International Chamber of Commerce, London
Court of International Arbitration, Arbitration
Institute of the Stockholm Chamber of
Commerce, etc



Netherlands - Argentina BIT (1994)
Article 10

1) Disputes between one Contracting Party and an investor of the other
Contracting Party regarding issues covered by this agreement shall, if possible,
be settled amicably.

2) If such disputes cannot be settled according to the provisions of paragraph
(1) of this article within a period of three months from the date on which either
party to the dispute requested amicable settlement, either party may submit the
dispute to the administrative or judicial organs of the Contracting Party in the
territory of which the investment has been made.

3) If within a period of 18 months from submissions of the dispute to the
competent organs mentioned in paragraph (2) above, these organs have not
given a final decision or if the decision of the aforementioned organs has been
given but the parties are still in dispute, then the investor concerned may resort
to international arbitration or conciliation. Each Contracting Party hereby
consents to the submission of a dispute as referred to in paragraph (1) of this
Article to international arbitration 4) [...]

5) Where the dispute is referred to international arbitration or conciliation, the
investor concerned may submit the dispute either to:

(a) The [...] I.C.S.I.D. [...], once both Contracting Parties have become a party to
the Convention [...]

(b) An ad hoc arbitration tribunal to be established under the arbitration rules of
the United Nations Commission on International Trade Law. [UNCITRAL] [...]



|ICSID system

m Convention on the Settlement of Investment Disputes

tise)’%vf)een States and Nationals of Other States, 18 March

- ICSID Convention
- Washington Convention

m Entered into force 14 October 1966

- 139 members / 154 signatories
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9REN Holding S.a.r.| v. Kingdom of Spain (ICSID
Case No. ARB/15/15)

April 20, 2015
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Republic of Panama (ICSID Case No
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Sodexo Pass International SAS v. Hungary
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April 21, 2015 - Spence International Investments
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EU FOREIGN INVESTMENT
POLICY

m Before the entry into force of the Lisbon Treaty

- freedom of establishment and the free
movement of capital

- Intra-MSs Bl Ts and BlTs concluded by MSs
with third countries

m Lisbon Treaty: exclusive competence on the
CCP covers, among others, FDI



EU common commercial policy

Article 206 TFEU

m “By establishing a customs union [...] the Union shall contribute, in the
common interest, to the harmonious development of world trade, the
progressive abolition of restrictions on international trade and on foreign
direct investment, and the lowering of customs and other barriers.”

Article 207 TFEU

m 1. The common commercial policy shall be based on uniform principles,
particularly with regard to changes in tariff rates, the conclusion of tariff and
trade agreements relating to trade in goods and services, and the
commercial aspects of intellectual property, foreign direct investment, the
achievement of uniformity in measures of liberalisation, export policy and
measures to protect trade such as those to be taken in the event of dumping
or subsidies. The common commercial policy shall be conducted in the
context of the principles and objectives of the Union's external action.

The Treaty of Lisbon makes the CCP part of the EU's foreign policy.



Article 207 TFEU

[...] 2. The European Parliament and the Council, acting by
means of regulations in accordance with the ordinary
legislative procedure, shall adopt the measures defining the
framework for implementing the common commercial policy.

3. Where agreements with one or more third countries or
international organisations need to be negotiated and
concluded [...tJhe Commission shall make recommendations
to the Council, which shall authorise it to open the necessary
negotiations. The Council and the Commission shall be
responsible for ensuring that the agreements negotiated are
compatible with internal Union policies and rules. The
Commission shall conduct these negotiations in consultation
with a special committee appointed by the Council to assist
the Commission in this task and within the framework of
such directives as the Council may issue to it. The
Commission shall report regularly to the special committee
and to the European Parliament on the progress of
negotiations.



European Commission

m Communication: Towards a comprehensive European
international investment policy [7 July 2010] COM(2010) 343 final

- the EU must develop an international investment policy in
order to increase EU competitiveness and contribute to the
objectives of smart, sustainable and inclusive growth

m Articles 206 and 207 TFEU call on the EU to contribute to a
harmonious development and liberalization of world trade

m Article 205 TFEU: the common commercial policy should be
guided by the general principles of the EU’s external action,
including promotion of democracy, the rule of law, further the
respect of human rights and contribute to sustainable economic,
social and environmental development

m However, to date, the EU has not defined a clear investment policy.




Regulation No 1219/2012
(1)

Regulation No 1219/2012 of the European Parliament and of the
Council of 12 December 2012 establishing transitional arrangements

for bilateral investment agreements between Member States and
third countries [2012] OJ L 351/40.

It grants legal security to the existing BITs between member States
and third countries and allows the European Commission to authorize
member States to open formal negotiations with a third country to
amend or conclude a BIT.

This means that the almost 1200 BITs concluded by EU member
States will be in force until they are replaced by EU agreements.
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Regulation No 1219/2012
(2)

Conditions for EU members to modify existing agreements and
negotiate or conclude new ones.

Those conditions are:
- that the agreement is not in conflict with EU law

- that the agreement is consistent with the EU’s principles and
objectives for external action

- that the Commission did not submit or decided to submit a
recommendation to open negotiations with the non-EU country
concerned

- that the agreement does not create a serious obstacle to the EU
negotiating or concluding bilateral investment agreements with
non-EU countries

L 351)80 Official [mermal of dha Bermpann Unize 0113011

RECULATION (EL) Ms 11192012 OF THE EUROFEAN FARLIAMENT ANIN OF THE COLBICIL
of 12 Discambzer 2012

for kilarsral i

barwsan Mamber Szamz

and chird coumerir

THE SUROFLAN PARLLAMINT AMD THE COUMCL OF THR

FURDFEAN LNION,

Haréing ragard 1= dh Ty 2 the Fursdoning of the Boropazn
Unizn, and in pamioder Anide 0077 dared,

Hirving ragerd ta thn prepazsl Som o Firspass Cammisizs.

b sammmision of d daf lagisdasivs a3 50 e radonal
P —

Aaing v smmorzana with tha srdinam lagislas zrocsdins |
Whaws

W Following s arory i force of de Tomny of Lidbem
i chmct iracemane = inchudad in de Iz of mane
faling under e commen commards pelicr In
acoondzmce with Ardcl Yiksi of die Treany on
Fmmisring o e Ewcpan Usisn (TFER, dw
Esrpasn Urion bz sichzo commemnes with meses
£ tha rmmman somemarsal palin. Azzardinghe acly te
Umizn may lagislza sm2 sdepe bagally binding scz witin
dus zwa The Mamber Somc ars sbls oo do 20 cham-
il anly F 52 ammawared b o Usisn, in accardsace
with Arccle 21} TREU.

® o addiden, Chagor 4 of Tide TV af Pars Thrue TREL oz
dewm commen mis e dw s ¢ of capisl

in mupe o sapol mavemans imsteng |
Thoum niaz @n e Secme by inmerasseal ez
nising 52 feraie mvemar canduzes b demser
Zan

W Thiz Rageasizn i without prajacics m i allscsfon o
cmpamncaz bawean da Urion and is Memier Sooe
in acoordsmce with dhae TFELL

W Az dhe dme of the anmy b foeme of dhe Tran of
Lishon, Mariber Soaoe: maiscined 3 sgsis

fr v ——r 7S p—y
1% Pectton of tha & il of 10 say
ﬁ-nm%‘hmmpmn’ cb::lm
_-ua:gd Dembwr 3817 0] € P
Fecidon m: o 11 Dwcarsbar Pot
s i ha Gl Jo

Tha TFHU dowr ros commie sy wclids masstend
provirions for msh sgreamanz which ha sow ssea
inar the Uriaes andimie compamnce othemers
mma of fime ez may cads groidons
sfhaing e rommen niw an cain movewes i
dawm in Clapoe 4 of Tide IV of Pars Thowe TRELL

will be Sl replsced e agreanz of d
Vs e o o s kface i, comitlrss
Hor s sznEming iz za2 thair rearienshiz wish
ta Uniorl: e palise s riza
ranswrare The relasoesbp wil dealop fodar 2
the Usion sarcine i compasares.

i
pregmasivaly uplazad By o sgeamars of ta
Usizn, praviding %or high smmdard @ s
R

ey Thiz Ragribion houdd addme da smns onder Union

e of izl razimans apmarans of da Meker
lmm: cigrad bekm | Dwambe 1005 Thas
3

1 This Raguadon shaid sl Ly doem e coeddons
¢ whih P

nza Mamter Guoe am oempowand =

sendude andjor mainain in for bl st
sgramens tgeed bewwen | Decamber 1003 ans
5 Jarmsany 2017

™ Morsovar, oir Raguadon choud lar cows da
sonditon: under windh Membw X

[ ——
w amand ar cendude blamel inmcens s
with Shird sourcrins shar 8 Jamany 2017,

tuew  bilaecal msTT: i dhid
conmis = menined in foros by Mamber Scmc
wnder dhiz Ragebcion, or sshocbadors hem bem

grnmd 5r spen ragmsions ar szecuds mch s
mamz, tar told ne grewss e nagedsmon ar
somzizion of mewTres sreeans e Unan




Intra EU BITs (1)

The Commission has requested several times that EU member
States stop concluding intra-EU BlITs and to terminate those
already in force.

m On 18 June 2015, the Commission started infringement
proceedings against five member States to terminate intra-EU BITs
(Austria, Romania, Sweden, The Netherlands and Slovakia).

- April 2016: Austria, Finland, France, Germany and the
Netherlands proposed an EU-wide agreement to replace
existing intra-EU BITs

- 2017: Romania terminated its intra-EU BlTs

- 2018: The Netherlands announced the intention to terminate
its intra-EU BlTs

m On 6 March 2018, the Court of Justice of the European Union
issued its decision in the Achmea case (C-284/16) between the
Slovak Republic and Dutch insurer Achmea BV.

- the CJEU found investor-state dispute settlement provisions in
intra-EU BITs to be incompatible with EU law




Intra-EU BITs (2)

Declarations of EU member states in January 2019

DECLARATION OF THE REFRESENTATIVES OF THE GOYERNMENTS OF
THE MENBER STATES,

Declaration of the representatives of the
governments of the member states on the legal T om0 i SoOMETor T ottt o
consequences of the judgment of the Court of R,
JUS tice in ACh m ea a n d On in Vestm en t pro te Ction HAVE ADOPTED THE FOLLOWING DECLARATION I
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Seases.) As o consequerse, all investor-Stale arbitration clauses contsined in bilsteral
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EU and its member states are key actors in lIA rulemaking

Total number of ll1As: World and EU

3500

3164

3000 -

2500 -

2000 -

1378 B Other llAs
1500

HBITs

1000 -

500 -

World EU and member states
(excluding intra-EU)

Source: UNCTAD.

lIAs concluded by EU and its member states make more than 40%
of all treaties concluded world-wide.




Addition of FDI to the EU CCP (1)

m The addition of the words “foreign direct investment” in Article
207 of the TFEU triggered a debate regarding the scope of the
new competence.

m [t raised, in particular, questions such as whether portfolio
investments are also covered by the competence and the
concomitant issue of whether the new treaties will be concluded
as mixed agreements.

— FOREIGN DIRECT INVESTMENT: when a firm invests directly in
facilities to produce and/or market a product in a foreign country;
when a firm buys an existing enterprise in a foreign country (it
involves establishing a direct business interest in a foreign
country)

- PORTFOLIO INVESTMENT: investment in foreign financial
instruments (e.g. bonds)




CJEU - OPINION 2/15 (16 May 2017) [Free
Trade Agreement with Singapore]

- ‘foreign direct investment’ term in the TFEU includes both investment liberalization in
the pre-establishment phase and substantive investment protection post-establishment

- however, portfolio investment and ISDS are not covered by Article 207(1) TFEU and
remained under shared competences

Division of competences:

agreements covering both foreign direct and portfolio investments and/or ISDS will be
concluded as mixed agreements

agreements covering only FDI will be concluded exclusively by the EU

Practical consequences:

As regards the free trade agreements with Singapore and Vietnam, the investment
chapters that were originally part of the respective agreements have been sourced into
separate investment agreements in order to keep the trade aspects of the agreements
under exclusive Union competence

In either event, the negotiation of such agreements, whether they are mixed or
concluded as EU-only agreements, generally lies with the Commission
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IAS AND EU LAW:
COMPATIBILITY (?)

CJEU - OPINION 1/17 (30 April 2019) [Free Trade Agreement with
Canada]

- the investor-state dispute settlement provisions of the Canada-EU’s
Comprehensive Economic and Trade Agreement (“CETA”) are
compatible with EU Law

- CETA provides for a new hybrid, two-tier system with a first instance
and an appellate tribunal to hear investor-state disputes

- the Court has confirmed that this mechanism is compatible with
EU law, as tribunals would not be in a position to apply or interpret
EU law (other than those provisions relating to CETA) and thus to
affect the autonomy of EU law.
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Regulation (EU) 2019/452

Regulation (EU) 2019/452 of the European Parliament and
of the Council of 19 March 2019 establishing a framework m

for screening of foreign direct investments into the Union T

INVESTMENT - AN EU
SCREENING FRAMEWORK

- The Regulation establishes a ‘mechanism for cooperation
between Member States, and between Member States
and the Commission, with regard to foreign direct
investments likely to affect security or public order

D puchse o
Eunpean harbou port of cur aneegy infrastruciune or o defence Sechnology flam, thes
should anly happen in transpanency, with scrutiny and debate”
Burcpeen Carsmission Presidert Jees-Clmsde Jurci, State of the Union Address, 13 Septernter 2017

Welcoming foreign direct investment while protecting

essential interests

Forsign direct investment from L'uc\;u.lcs $ @ Source o V-Nl and jpbs. The Euhumde 's most open
Investment regimes, &5 acinowiedged by the OECD, and we will make sure that it will stay jst as cpen in the future.

- The principal instruments of cooperation are mechanisms
for notifications and for sharing information on FDI
screening among Member States and between Member e
States and the Commission and the possibility for the g ..
Commission to issue non-binding opinions to Member
States regarding the screening of concrete FDI projects

What is Foreign Direct investment?
These are investments made by companies o Individuals from a thind country by setting up or buying a business in the E

New westment trends are appearing with
some emerging economies, playing an
Increasing role as providers of foreign
direct investment.




EU FRAMEWORK FOR SCREENING INVESTMENTS

Member States and the Commission will, for the first time, have the possibility to cooperate on incoming foreign direct
investment affecting security and public order.

Other Member States
« Can request additional
information
« Can provide comments
Member State where the
investment takes place

« has to provide information on the
imvestrment upon request

« has to notify cases which undergo
national screening

Member State where the

investment takes place
« has to take into account comments

and opinions received

« has the final word on how to treat the
investment

« Can request comments/opinions

European Commission
« [an request additional
information
= Can issue opinions (possibly
following comments from other
Member States)

Usual length of procedure: 35 days




WHAT INFORMATION WILL BE PROJECTS & PROGRAMMES
EXCHANGED? OF UNION INTEREST

« The Regulation lists several EUl funded projects and

* Who is the investor and the target compary? programmes which may be relevant for security and public

= Inwhich sectors do they operate and where? order, and which will deserve a particular attention from
: : the Commission.
« What is the value of the investment and where the
funding is coming from?  That list includes for instance Galileo, Horizon 2020, Trans-

European Metworks and the European Defence Industrial

Development Programime. The list will be updated as
MECEessary.

« When does the transaction take place?

CRITERIA THAT MAY BE TAKEN INTO CONSIDERATION

: The Regulation sets an indicative list of factors to help Member States and the Commission determine whether an investment
i5 likely to affect security or public order. That list includes the effects of the investment on:

« critical infrastructure, « arcess to sensitive information or the ability to
« critical technologies, control information, or
+ the supply of critical inputs, such as energy or « the freedom and pluralism of the media

raw matenals






https://www.youtube.com/watch?v=lcdbG2Lro_4

Power of EU to conclude international
treaties with third countries

m According to Article 47 TEU, the EU has international personality.

— In the fields of its competence, it may conclude international
agreements which are binding on the institutions and its
Member States (Articles 216(2) and 218 TFEU)

m The EU is already party to one agreement with the possibility for
investor-State dispute settlement (the Energy Charter Treaty)

m Other agreements under negotiation (or at the last stages of
negotiations or already concluded)

- Canada
- Singapore
- China



The negotiating process

¥ The Commission is the negotiator
« On behalf of the 28 Member States

The Council is the decision maker
« Mandate = determined by the Council on the basis of a
Commission proposal
« The Commission negotiates on the basis of this mandate
* The Council approves the result of the negotiation (generally by
qualified majority)

NS

The European Parliament

« Is informed by the Commission of trade policy developments
—




https://www.youtube.com/watch?v=orISwnrimxw



https://www.youtube.com/watch?v=orISwnr1mxw

European
Commission
I

OVERVIEW OF FTA AND OTHER TRADE NEGOTIATIONS

Updated February 2020 - Updates in red

FTA NEGOTIATIONS

Hegotiating
Country Directives Current Status Hext Steps
HORTH AMERICA
Usa Megetiating directives | The Council of the EU approved two mandates on 15 Apeil 2019 | Further steps to be determined.
obtained in April 2015 | for an agreement on (1) the elimination of taniffs for industrial
goads and on (2] conformity assessment
CAMADA Megetiating directives | The European Commission has adopted on 5 July 2016 draft | On 21 September 2017, the agreement has provisionalby

obtained in April 2003

proposals for Coundl Dedisions on the signature, provisional
application and conclusion of the Comprehensive Economic and
Trade Agreement [CETA)] and submitted this to the Coundl for
adoption. The Council has adopted the CETA proposal on 28
COctober to allow the signature and the provisional application of
CETA. The agreement was signed on 30 October 2016 during the
EU Canada bilateral Summit The Eurcpean Parliament gave its
consent to CETA on 15 Febmuary 2017,

entered inbo force. &t will emter inbe force fully and
definitively when all EU Member States parliaments have
ratified the Agreement




The latest Dialogues on Trade with Belanss one took place
im Brussels on 19 December 2015

KYRGYZSTAM

College adopted joint
recommendations o the
Coundil on 2 June 2017

College awthorized the Commission and the HRWVP to
negotiate 2 new agreement (Enhanced Partnership
Cooperation Agreement) with the Hyrgyz Republic,
buildimg on the provisions of the existing PCA which dates
frem 1595 The Council has approved the negotiations
direcives on 9 Ociober 2017. Megotiations have started
oan 19 December 2017 and were conduded during the 7%
rowrnd which took place in Bishkek on June 20149

The mew Agresment concluded with the Kyrgyz Republic
was initialed im Bishke® on & July 2019 in the margins of
the EU-Central Asia Ministenal meeting.

The text is presently undergoing legal scrulbbing.

UZBEKISTAN

College adopted  joint
recommendstions o the
Coundcil on 14 May 2018

The Council isswed negotiating directives in July 2018 and
the negotiations on the Trade title of the agreement were
lzunched in February 2019, with four rounds held in
2015

The next round of negotations is scheduled for 2-5 March
2020, in Tashkent

CHINA - Investment

The Coundl authorized
the Commission to initiate
negotiations for a
comiprehensive EU-China
mvestment agreement on
18 Dcober 2013.

The mandste to launch
negotiations on a new
Parmership and
Cooperation Agreement
with China was approved
by the Coundil in
Decernber 2005,

Megotiations of a comprehensive EU-China imvestment
agreement were formally launched at the EU-China
Summit of 21 Movember 2013 in Beijing With this
agreement, the ELU sseks fo create new investment
oppartunities for Eurcpean companies by opening China's
market and eliminating discriminatory laws and practices.
Provisions on investment protection should ensure a high

level of protection for Ewropean companies, while
presenving governments' right to regulate,
It will replace the 26 existing Bilateral Investment

Treaties between 27 individual EU Member States and
China by one single comprehensive  investment
Agreament

In 2016 the EU and China negotiators reached dear
conclusions on an ambitious and comprehensive scope for
the EU-China imvestment agreement and established a
joint negotiating text

The next round tskes place on the week of 2 March via
videoconTerencs




ISDS and future EU investment
agreements

m The Commission has highlighted the need
to design a new investment dispute
settlement system

— to prevent investors from bringing
multiple or frivolous claims

- to make the arbitration system more
transparent

- to allow stakeholders, such as NGOs, to
make submissions and

- to enhance consistency in arbitral case
law.



The EU and international
dispute settlements

m ECJ held that an international agreement providing for a
system of courts that can take binding decisions on the
institutions is in principle compatible with EU law

m However, the Court recalled that third-party arbitration
cannot substitute the role of the Court in interpreting EU
law

- the autonomy of EU law should not be affected.

m (ECJ, Opinion 1/91 - FTA with EFTA countries)



EU as amicus curiae in ICSID
arbitrations

m Electrabel v Hungary ICSID case
- Access permitted as amicuc curiase

m |berdrola v. Guatemala ICSID case (Spain-Guatemala BIT)

- the Commission claimed to have a ‘systemic interest’ in the
interpretation given to investment treaties concluded by EU
member-states. However, the ad hoc Annulment Committee
rejected the request.

m AES v. Hungary ICSID

m Series of international arbitrations involving the Czech
Republic against investors in the photovoltaic (solar)



CANADA " ¥

EU-CANADA

COMPREHENSIVE
ECONOMIC AND TRADE
AGREEMENT (CETA)

m Comprehensive Economic Trade Agreement (CETA) between Canada and EU
- Negotiations are now over

- The agreement was signed on 30 October 2016 during the EU Canada
bilateral Summit. The European Parliament gave its consent to CETA on
15 February 2017.

- On 21 September 2017, the agreement has provisionally entered into
force. It will enter into force fully and definitively when all EU Member
States parliaments have ratified the Agreement.

CETA represents a significant break with the past, at two different levels:

m 1) Clearer and more precise investment protection standards, i.e. the rules,
as set out in CETA, that arbitration tribunals will apply;

m 2) New and clearer rules on the conduct of procedures in arbitration
tribunals




CETA overview: The 7 main
parts of the agreement

1.Trade in goods

2.Trade in services
3.Public procurement
4.Investment

5.Intellectual property
6.Sustainable development
/.Smaller companies




Home : Trade > Policy > Countries and regions > Negotiations and agreements > Comprehensive Economic and Trade Agreement (CETA)

i focus.
EU-CANADA

COMPREHENSIVE ECONOMIC
AND TRADE AGREEMENT (CETA)

' Negotiations and
‘agreements

Accessing markets It cuts tariffs and makes it easier to export goods and services, benefitting
Import and export rules people and businesses in both the EU and Canada.

Trade policy and you

CETA entered into force provisionally on 21 September 2017, meaning
most of the agreement now applies.

Mational parliaments in EU countries — and in some cases regional ones
too — will then need to approve CETA before it can take full effect. n

D- 005 | 4:00 English ..||| x

= Press Release: EU-Canada trade agreement celebrates first birthday
= Information on the new EU Domestic Advisory Groups

About CETA
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www.youtube.com/watch?v=kJUKUSEneZk
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https://www.youtube.com/watch?v=kJUKU8EneZk

CETA - CHAPTER EIGHT -
INVESTMENT

m Measures to open up investment between the
EU and Canada and protect investors and
ensure that governments treat them fairly.

m [The chapter:
— removes barriers to foreign investment

— allows EU investors to transfer their capital
in Canada back to the EU, and vice versa

— puts in place transparent, stable and
predictable rules governing investment

~ sgés up a new Investment Court System, or
[



New, precise standards on
iInvestment protection

ARTICLE 8.10 Treatment of investors and of covered investments

1. Each Party shall accord in its territory to covered investments of the other
Party and to investors with respect to their covered investments fair and
equitable treatment and full protection and security [...].

2. A Party breaches the obligation of fair and equitable treatment referenced in
paragraph 1 if a measure or series of measures constitutes:

(a) denial of justice in criminal, civil or administrative proceedings;

(b) fundamental breach of due process, including a fundamental breach of
transparency, in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender,
race or religious belief;

(e) abusive treatment of investors, such as coercion, duress and harassment; or

(f) a breach of any further elements of the fair and equitable treatment
obligation [...]



CETA - New rules for ISDS

m Main features of the new Investment Court System

a permanent court inspired by public international courts

made up of a Tribunal of First Instance and an Appeal
Tribunal

not based on temporary ad hoc tribunals
professional and independent adjudicators

appointed for long terms of office by both parties taking into
account all interests at stake

held to the highest ethical standards through a strict code of
conduct

will work transparently by opening up hearings to the public;
publishing documents submitted during cases; allowing
interested parties (NGOs, trade unions, citizens’
representatives) to intervene in the proceedings and make
submissions.



CJEU - OPINION 1/17 (30 April 2019)
[Free Trade Agreement with Canada]

H2Apal 1%

- the investor-state dispute settlement provisions of e
the Canada-EU’s Comprehensive Economic and o e o
Trade Agreement (“CETA”) are compatible with EU e
Law mmEm e

1 T L agpbicatin
[ T

B T b s i ] T | 8 opl s Tohmad
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- the Court has confirmed that this mechanism is [
compatible with EU law, as tribunals would not be T T
in a position to apply or interpret EU law (other e ——————

than those provisions relating to CETA) and thus to .
affect the autonomy of EU law. -

= e Fronch{lovereman, by F.Alsbrone, (1 Colas, £ Sogois and 1L de Mowsier, actng a A gesis,
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The Multilateral Investment Court project

m Since 2015 the European Commission has been working to establish a
Multilateral Investment Court.

The idea is that the Multilateral Investment Court would:
- have a first instance tribunal
- have an appeal tribunal

— have tenured, highly qualified judges, obliged to adhere to the strictest
ethical standards and a dedicated secretariat.

- be a permanent body
— rule on disputes arising under future and existing investment treaties
— prevent disputing parties from choosing which judges ruled on their case

m Forthe EU, the Multilateral Investment Court would replace the bilateral
investment court systems included in EU trade and investment agreements.

Both the EU-Canada Comprehensive Economic Trade Agreement (CETA) and the
EU-Vietham Free Trade Agreement foresee setting up a permanent multilateral
mechanism and contain a reference to it.




EU on-going negotiations

m FREE TRADE
AGREEMENTS:

- ASEAN member States

- NEW ZEALAND
- MALAYSIA - MERCORSUR member

- VIETNAM States

- THAILAND ~ MEXICO

- INDONESIA .~ CHILE

~ PHILIPPINES - TURKEY

- MYANMAR - BOSNIA AND HERZEGOVINA
~ INDIA - SERBIA

- AUSTRALIA




Singapore

m The European Union and Singapore have negotiated a Free Trade Agreement
and an Investment Protection Agreement.

m The agreements aim to:
m -remove nearly all customs duties and get rid of overlapping bureaucracy

m - improve trade for goods like electronics, food products and
pharmaceuticals

m -stimulate green growth, remove trade obstacles for green tech and create
opportunities for environmental services

m -encourage EU companies to invest more in Singapore, and Singaporean
companies to invest more in the EU.

m The EU-Singapore trade and investment agreements were sighed on 19
October 2018. Following the European Parliament's consent to the
g%rfgments on 13 February 2019; it entered into force on 21 November




The EU and Singapore trade
agreement

Singapore
Is the smallest country in the world,
but the

evs 14th-largestifgse ™™

EU-Singapore
trade is worth

€53
billion

per year



CJEU - OPINION 2/15 (16 May 2017)
[Free Trade Agreement with Singapore]

m - ‘foreign direct investment’ term in the TFEU includes both investment liberalization in the e
pre-establishment phase and substantive investment protection post-establishment -
m - however, portfolio investment and ISDS are not covered by Article 207(1) TFEU and S
remained under shared competences T e s s e
;;ﬁferr::( 1o in Article 3(1)(s) TFEU
Mcnmn:?unmsrmn:ngwr.mﬂeuccess .
m Division of competences: S ———
- agreements covering both foreign direct and portfolio investments and/or ISDS will be S —
concluded as mixed agreements i compimes e s o
—
- agreements covering only FDI will be concluded exclusively by the EU e
e e
m Practical consequences: ;ﬁ;-:m '
m As regards the free trade agreements with Singapore and Vietnam, the investment N
chapters that were originally part of the respective agreements have been sourced into At e s e
separate investment agreements in order to keep the trade aspects of the agreements |

under exclusive Union competence

m In either event, the negotiation of such agreements, whether they are mixed or concluded
as EU-only agreements, generally lies with the Commission




USA

m [ransatlantic Trade and Investment
Partnership (TTIP)

— Directives for the negotiation on the
Transatlantic Trade and Investment
Partnership between the European Union
and the United States of America adopted
by the Council on the 17 June 2013

m The TTIP negotiations were launched in 2013
and ended without conclusion (after 11 rounds
of negotiations) at the end of 2016.



Free Trade Agreements

There are three main types of agreements:

m Customs Unions
- eliminate customs duties in bilateral trade
— establish a joint customs tariff for foreign importers.

m Association Agreements, Stabilisation Agreements, (Deep and Comprehensive)
Free Trade Agreements and Economic Partnership Agreements

- remove or reduce customs tariffs in bilateral trade.

m Partnership and Cooperation Agreements
- provide a general framework for bilateral economic relations
- leave customs tariffs as they are




EU-Ukraine

m The EU and Ukraine have provisionally applied their Deep
and Comprehensive Free Trade Agreement (DCFTA) since
1 January 2016. This agreement means both sides will
mutually open their markets for goods and services based
on predictable and enforceable trade rules

m This is part of the broader Association Agreement (AA)
whose political and cooperation provisions have been
provisionally applied since November 2014.

m Autonomous Trade Measures (ATMs) for Ukraine topping
up the concessions included in the EU-Ukraine
Association Agreement/its Deep and Comprehensive Free
Trade Area (DCFTA) for several industrial goods and
agricultural products entered into force in October 2017.




Trade picture

m The EU is Ukraine's largest trading partner,
accounting for more than a third of its trade. It is

also its main source of Foreign Direct Investment
(FDI).

m Main Ukraine exports to the EU: raw materials (iron,
steel, mining products, agricultural products),
chemical products and machinery

m Main EU exports to Ukraine: machinery and
transport equipment, chemicals, and manufactured
goods.

m The EU is a large investor in Ukraine.



EU-Ukraine: Trade in goods
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Association Agreement (AA) and Deep and
Comprehensive Free Trade Agreement (DCFTA)

m the AA/DCFTA aims to boost trade in goods and services
between the EU and Ukraine by gradually cutting tariffs
and bringing Ukraine's rules in line with the EU's in certain
industrial sectors and agricultural products.

m Ukraine is aligning its legislation to the EU's in trade-
related areas such as:

- competition

- public procurement

- customs and trade facilitation

— protection of intellectual property rights

- trade-related energy aspects, including investment,
transit and transport



EU-Ukraine Association
Agreement

m 2009 Eastern Partnership -2 joint initiative
between the EU, EU countries and the eastern
European partner countries

m On 27 June 2014-> Georgia, Moldova and
Ukraine signed Association Agreements with EU

- strengthens energy security
— Supports economic and social development



EASTERN NEIGHBOURHOOD
COUNTIRES

m GEORGIA

- Association Agreement, including the Deep and
Comprehensive Free Trade Area (DCFTA), signed
on 27 June 2014

m MOLDOVA

- Association Agreement, including the Deep and
Comprehensive Free Trade Area (DCFTA), sighed
27 June 2014



EU-Ukraine Association
Agreement

Purpose/ principle of the agreement
Formulation of common objectives:
- harmonious economic relations,

- sustainable development,

Forms of cooperation (implemementing
instruments)

- the exchange of scientific and technical
information;

- training activities and mobility programmes for
scientists, researchers in both sides



EU-Ukraine Association
Agreement

m over 1200 pages

Preamble

Seven Titles
- General Principles;
- Political Cooperation and Foreign and Security Policy
- Justice Freedom and Security
- Trade and Trade related matters
— Economic and Sector Cooperation
- Financial Cooperation with Anti-Fraud Provisions
- Institutional, General and Final Provisions;

m 43 Annexes
m Three Protocols.




Deep and Comprehensive Free
Trade Agreement (DCFTA) (1)

m 23 April 2014: entry into force of the EU's
Autonomous Trade Measures (ATM)

— Ukrainian exporters enjoy access to the EU
market without import tariffs by the EU

m From 1 January 2016 AA/DCFTA provisionally
applies

— process of tariff liberalisation



Deep and Comprehensive Free
Trade Agreement (DCFTA) (2)

 mutual opening of markets for most goods and services
* binding provisions on gradual approximation with EU norms and
standards in trade and trade-related areas
— sanitary and phytosanitary rules
— intellectual property rights
— trade facilitation
— public procurement
— Competition
— Investment protection
— transit and transport




Deep and Comprehensive Free
Trade Agreement (DCFTA) (3)

m Chapter 14 Dispute Settlement

m based on the model of the WTO Dispute
Settlement Understanding

- Consultation
— arbitration panel (3 experts)
- [amicus curiae]



Trade partnerships and effects on
international dispute settlements

m Protecting Trade by Legalizing Political Disputes: Why
Countries Bring Cases to the International Court of Justice

— Christina L Davis Julia C Morse - International Studies
Quarterly, Volume 62, Issue 4, December 2018,
Pages r09-722,https;//doi.org/10.1093/isq/sqy022

m countries are more likely to file ICJ cases against
Important trading partners than against states with low
levels of shared trade.

m Economic interdependence changes the incentives
for how states resolve their disputes

- Trade encourages the use of the ICJ. In the midst of a
conflict, states face uncertain political relations and
risk that an escalating dispute could spill over to harm
trade



TRADE -RELATED ISSUES INVESTMENT-RELATED ISSUES

CJEU

WTO DSB

PCA

ICSID

International
actors

Dispute
settlement
mechanisms

International
investment
agreements
[llAs]



International investment law: summary
https://www.youtube.com/watch?v=dJygJcOLaVU



https://www.youtube.com/watch?v=dJygJc0LaVU

